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On April 13 2005, in a case involving malfunctioning software, the Den Bosch District Court set aside 
a clause in Kluwer's general terms and conditions prohibiting costumers from rescinding the contract, 
but allowed the supplier to invoke the limitation of liability clause.  
 
Facts 
Kluwer supplied software to the law firm Steinz. Kluwer's general terms and conditions applied to the 
contract. These general terms and conditions were not negotiated. According to Steinz, the software 
malfunctioned and Steinz suffered damage. Steinz demanded that Kluwer remedy the defects in the 
software by a certain date, but Kluwer failed to do so. Steinz therefore rescinded the contract and 
demanded compensation for the damage.  
 
Decision 
The court ruled that Kluwer was in breach of the contract. It left Kluwer's limitation of liability clause 
intact and awarded damages to Steinz up to the maximum amount that Kluwer was required to pay 
under the limitation of liability clause.  
 
Moreover, the court nullified the clause pursuant to which Steinz was denied the right to rescind the 
contract and ordered Kluwer to pay back all payments received from Steinz. 
 
Landmark case 
According to the Supreme Court in Saladin v HBU,1 whether a limitation of liability clause may be 
invoked depends on the weighing of many circumstances, including: 
• the degree of culpability, in relation to the nature and gravity of the interests at stake; 
• the nature and contents of the contract in which the clause is included;  
• the social and relative positions of the parties; 
• the manner in which the clause came into existence; and 
• the extent to which the other party is aware of the purpose of the clause.  
 
Relevance of insurance coverage 
Steinz argued, among other things, that the limitation of liability clause should be set aside because 
Kluwer's liability insurance covered the damage suffered by Steinz (which Kluwer denied), but 
Steinz's insurance did not. In a number of cases the Supreme Court has ruled that the fact that either 
party has - or could have - procured insurance is a relevant circumstance when assessing cases on 
limitation of liability clauses.2 
 
The court avoided considering the merits of Steinz's argument by deciding that all other circumstances 
invoked by Steinz were not relevant, thereby leaving the insurance argument to be dealt with last. The 
court subsequently found that the insurance argument was, in itself, of insufficient weight to justify 
setting aside the limitation of liability clause.  
 
An increasing number of authors argue that actual or possible insurance coverage is not relevant when 
ruling on limitation of liability clauses. They claim that liability insurance is meant to safeguard the 
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assets of the insured party (ie, the supplier) against financial risks associated with doing business and 
that the supplier should not be liable simply because it has (or should have) taken out liability 
insurance. 
 
However, costumers benefit indirectly from the supplier's insurance because the existence of insurance 
coverage increases the chances that the supplier, if liable, will be able to pay damages. If costumers 
wish to benefit directly from the supplier's insurance coverage, they must negotiate alternative means 
(eg, a pledge by the supplier to the costumer of the supplier's rights against the insurer, or the addition 
of the costumer to the insurance policy as an insured party). 
 
Consequences of rescission 
The court found that the clause prohibiting Steinz from rescinding the contract was one-sided, not 
necessary to protect Kluwer's rightful interests and had not been negotiated. Therefore, the court 
nullified the clause and rescinded the contract based on Kluwer's breach of contract. Under Article 
6:271 of the Civil Code, the consequences of rescission are that each party must "undo the obligations 
already performed". In the case at hand the court held that Kluwer should pay back all payments 
received from Steinz.  
 
However, the court failed to require Steinz to return what it had received from Kluwer - that is, the 
software and its documentation, as well as any benefit enjoyed from using the software. Enjoyment of 
the use of software is a benefit which, by its nature, cannot be undone. Article 6:272 of the code 
provides that such benefit must be reimbursed according to its value at the time it was received. Steinz 
presumably benefited from the software by using it (albeit not to the extent anticipated). Arguably, the 
court (or an expert appointed by the court) should thus have determined this value and ordered Steinz 
to pay such value to Kluwer. 
 
Comment 
On the basis of this judgment, certain lessons can be learnt. 
First, costumers of information and communication technology (ICT) products and services wishing to 
have a limitation of liability clause set aside must substantiate the relevant circumstances extensively 
in order to convince a court to set such clause aside. 
Second, suppliers of ICT products and services wishing to avoid a decision such as that reached by the 
district court should - as most suppliers do - state in their contracts that costumers may rescind the 
contract under certain circumstances, but that rescission does not require the undoing of obligations 
that have already been performed, unless the supplier is in breach of these obligations. 
Finally, if suppliers become involved in such a situation, they should argue that, if the contract is 
rescinded, the costumer must reimburse the value of the benefit enjoyed from using the software. 
 
 
